Introduction

For more than two decades, the United States 18a4998. The Convention entered into force on February
been seeking to deter and prevent the bribery of foreitfs, 1999.
public officials in international business. This corrupt While the main focus of the IAFCA is on imple-
practice has many pernicious effects. It penalizes comentation of the OECD Convention, the Act also ad-
panies that try to compete fairly and win contracts throudresses Congressional concerns regarding privileges and
the quality and price of their products and services.imimunities for international organizations providing sat-
tarnishes the reputation of the companies engagingellite communications services that may affect fair com-
bribery. And it undermines good governance, retargstition in that industry. A review of these issues is con-
economic development, and distorts trade in countriained in Chapter 10.
whose public officials are bribed.

In 1997, the United States achieved a major step 01~ " .
ward in building an international coalition to address t#d-S. Leadership on the Convention
problem when thirty-four exporting countries, including The United States launched its own campaign against
the United States, negotiated the Convention on Commternational corrupt business practices more than twenty
bating Bribery of Foreign Public Officials in Internationayears ago with passage of the FCPA. The law established
Business Transactions within the Organization for Ecsubstantial penalties for persons making payments to for-
nomic Cooperation and Development (OECD). eign officials, political parties, party officials, and candi-

The Clinton Administration and the Congress suldates for political office to obtain or retain business. En-
sequently worked together in 1998 to enact the Interrga@tment of the legislation reflected deep concern among a
tional Anti-Bribery and Fair Competition Act (IAFCA), broad spectrum of the American public about the involve-
which amended certain provisions of the Securities Exent of U.S. companies in unethical business practices.
change Act of 1934 and the Foreign Corrupt Practid@sclosures in the mid-1970s indicated that U.S. compa-
Act of 1977 (FCPA) that relate to the bribery of foreignies spent millions of dollars to bribe foreign public offi-
public officials. These changes were made to implemeiidls and thereby gain unfair advantages in competing for
the Convention. The United States ratified the Convanajor commercial contracts.
tion on November 20, 1998, and officially deposited its The FCPA has had a major impact on how U.S. com-
instrument of ratification with the OECD on Decembgranies conduct international business. However, in the
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absence of similar legal prohibitions by key trading part- country’s legal system, or alternatively, ensure that
ners, U.S. businesses were put at a significant disadvan-legal persons are subject to effective, proportionate,
tage in international commerce. Their foreign competi- and dissuasive noncriminal sanctions, including
tors continued to pay bribes without fear of penalties, monetary penalties.
resulting in billions of dollars in lost sales to U.S. ex- « Make bribery of a foreign public official a predi-
porters. cate offense for purposes of money laundering leg-
Recognizing that bribery and corruption in foreign islation on the same terms as bribery of domestic
commerce could be effectively addressed only through public officials.
strong international cooperation, the United States un- ¢ Take necessary measures regarding accounting
dertook a long-term effort to convince the leading in- practices to prohibit the establishment of off-the-
dustrial nations to join it in passing laws to criminalize books accounts and similar practices for the purpose
the bribery of foreign public officials. The Omnibus Trade of bribing or hiding the bribery of foreign public
and Competitiveness Act of 1988 reaffirmed this goal, officials.
calling on the U.S. government to negotiate an agree- ¢ Provide mutual legal assistance to the fullest ex-
ment in the OECD on the prohibition of overseas bribes. tent possible under their respective laws for the pur-
After nearly ten years, the effort succeeded. On Novem- pose of criminal investigations and proceedings un-
ber 21, 1997, the United States and thirty-three other der the Convention and make bribery of foreign pub-
nations adopted the Convention. It was signed on De- lic officials an extraditable offense.
cember 17, 1997. All signatories to the Convention also The Convention tracks the FCPA closely in many
agreed to implement the OECD’s recommendation onportant respects. Unlike the FCPA, however, it does
eliminating the tax deductibility of bribes. not cover bribes to political parties, party officials, and
The Convention entered into force on February 1&andidates for public office. The United States has urged
1999. As of June 10, 2000, twenty-one countries habat the Convention be strengthened by including these
deposited an instrument of ratification with the OECIndividuals and organizations in the definition of foreign
We are urging all signatories that have not acted to cpublic official.

clude their internal processes as soon as possible b

deposit an instrument of ratification. . . .
Reporting and Monitoring Requirements

_ . Section 6 of the IAFCA provides that not later than
Maijor Provisions of the Convention July 1, 1999, and July 1 of each of the five succeeding

The Convention obligates the parties to criminaliagears, the Secretary of Commerce shall submit to the
bribery of foreign public officials in the conduct of in‘House of Representatives and the Senate a report on
ternational business. It is aimed at proscribing the aumiplementation of the Convention by other signatories
tivities of those who offer, promise, or pay a bribe. F@and on certain matters relating to international satellite
this reason, the Convention is often characterized asrganizations addressed in the IAFCA. The IAFCA re-
“supply side” agreement, as it seeks to effect changegirests information in the following areas related to the
the conduct of companies in exporting nations. Convention and antibribery issues:

The definition of “foreign public official” covers
many individuals exercising public functions, including
officials of public international organizations. It also

* The status of ratification and/or entry into force for
signatory countries.
* A description of domestic implementing legisla-

captures business-related bribes to such officials made tion and an assessment of the compatibility of those
through intermediaries and bribes that corrupt officials laws with the Convention.
direct to third parties. The Convention further requires «An assessment of the measures taken by each party
that the parties, among other things: to fulfill its obligations under the Convention, in-
* Apply “effective, proportionate, and dissuasive crimi-  cluding an assessment of the enforcement of the leg-
nal penalties” to those who bribe, and provide for the islation implementing the Convention; efforts to pro-
ability to seize or confiscate the bribe and bribe pro- mote public awareness of those laws; and the effec-
ceeds (i.e., net profit) or property of similar value, or tiveness, transparency, and viability of the monitor-
to apply monetary sanctions of comparable effect.  ing process for the Convention, including its inclu-
« Establish criminal liability of legal persons (e.g., sion of input from the private sector and nongovern-
corporations) for bribery, where consistent with a mental organizations.
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« An explanation of the laws enacted by each sigril NN
tory to prohibit the tax deduction of bribes. The Monitoring Effort
» A description of efforts to add new signatories and to
ensure that all countries that become members of the The U.S. government has established a program to
OECD are also parties to the Convention. monitor implementation of the Convention and encour-
* An assessment of the status of efforts to strengtltege effective action against bribery and corruption by
the Convention by extending its prohibitions to covérading partners around the world. This effort includes
bribes to political parties, party officials, and candregular contacts with the business community and non-
dates for political office. governmental organizations, dissemination of informa-
* An assessment of antibribery programs anidn about the Convention and antibribery legislation
transparency with respect to certain international aver the Internet, and other initiatives to promote inter-
ganizations. national cooperation in combating these illicit and
* A description of the steps taken to ensure full involvearmful practices. Preparation of the annual reports to
ment of U.S. private sector participants and represer@@mngress under the IAFCA has been fully integrated
tives of nongovernmental organizations in the monitanto the United States’ internal monitoring process.
ing and implementation of the Convention. More detailed information on monitoring is provided
* A list of additional means for enlarging the scope Chapter 3.
of the Convention and otherwise increasing its In addition to the U.S. government monitoring, U.S.
effectiveness. officials are also taking part in the OECD process for
In addition, the IAFCA requests the following informonitoring implementation of the Convention. The
mation with regard to international satellite organization@ECD Working Group on Bribery is conducting a sys-
* A list of advantages, in terms of immunities, matematic review of measures taken by signatory countries
ket access, or otherwise, in the countries or regidnscarry out their obligations under the Convention. In
served by certain international satellite organizatiortie first phase of this review, the Working Group is ex-
the reason for such advantages; and an assessmernihing national implementing legislation to assess
of progress toward fulfilling the policy described invhether it conforms to the requirements of the Conven-
Section 5 of the IAFCA. tion. In the second phase, the Working Group will con-
The 2000 report to Congress addresses all the ardast on-site visits to assess steps that parties are taking
specified in Section 6 of the IAFCA. It updates informae enforce their antibribery legislation and fulfill other
tion contained in the 1999 report and provides entiradpligations under the Convention.
new information in several areas. Of particular note, this Thus far, we have been encouraged by the seri-
year’s report assesses the national legislation of nmgsness with which other signatories are approaching
additional parties, bringing the total number of foreigime first phase of the OECD review and by the con-
countries reviewed to twenty. Future reports are expectedte steps many have taken to make bribery of for-
to provide more extensive information as other signaign public officials illegal under their domestic laws.
tory countries bring the Convention into effect and weowever, we are concerned about the adequacy of sev-
learn more about how countries are enforcing theairal countries’ implementing legislation and their ap-
antibribery laws. parent failure to meet all the standards of the Conven-
The Senate, in its July 31, 1998, resolution givingon. Chapter 2 provides a more detailed U.S. govern-
advice and consent to ratification of the Convention, reent analysis of national implementing legislation of
guested that the President submit a similar report on ementy signatories and reviews specific areas of con-
forcement and monitoring of the Convention to the Secern. We believe that the OECD'’s process of peer re-
ate Committee on Foreign Relations and the Speakeww will be effective in encouraging signatories to
the House of Representatives. The President delegdigdg their implementing legislation into conformity
responsibility for this report to the Secretary of State. Wwith the Convention. All signatories have an interest
light of the similarity of the reporting requirements, then ensuring that all parties enact effective implement-
Commerce and State Departments have worked togethmar, legislation and fulfill their obligations under the
in close coordination with the Justice and Treasury D@envention. But achieving this goal will require the
partments, the Office of the United States Trade Repaetive engagement and close cooperation of signatory
sentative, and the staff of the United States Securitggs/ernments, the private sector, and nongovernmental
and Exchange Commission, to prepare the two reporesganizations.
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] lishing the SECI Law Enforcement Cooperation Cen-
Long-Term Commitment to Fighting ter in Bucharest and promoting the new Stability Pact

Bribery and Achieving Fair Competition Anticorruption Initiative that will bring the United
States, the European Union, and countries of the re-

After more than twenty years of effort, the United gion together in a common effort to combat public
States is making real progress in building an international corruption.
coalition to fight bribery and level the playing field for  « Building on discussions at the first global forum in
businesses to compete in the global marketplace. ThereWashington, a number of African countries under
is now greater recognition of the damaging effects of the auspices of the Global Coalition for Africa are
bribery in international business transactions and a expected to approve a declaration of anticorruption
broader consensus on the need to take corrective actionprinciples. Ministers of eleven African nations have
Adoption of the Convention by thirty-four countries rep-  already endorsed the declaration.
resents an important and historic achievement. » The Asia—Pacific Economic Cooperation forum

However, much work remains to be done in order to (APEC), in which the United States plays an active
ensure that the Convention becomes an effective instru- role, has begun to address anticorruption issues in
ment for eliminating bribery in international commerce. the context of its work on investment promotion, eco-
Only in the past year have the majority of signatories nomic governance, public sector management, and
taken steps to bring their laws into conformity with the the international financial system. The challenges of
Convention. Thirteen countries have yet to complete their corruption and the need for measures to prevent or
internal legislative process and deposit instruments of control it figured prominently in the APEC Invest-
ratification with the OECD. Furthermore, most Conven- ment Symposium and Asia-Pacific Ministerial on Or-
tion signatories have had no experience in enforcing in- ganized Crime, which were held in March 2000.
ternational antibribery laws. Many foreign companies are The United States is encouraging anticorruption and
only beginning to adjust their internal policies to the negood governance initiatives in many different public in-
international legal standards on bribery. Achieving thernational organizations, including the major interna-
goals of the Convention, therefore, will take time.  tional financial institutions (e.g., the World Bank and

In addition to supporting the OECD Convention, thi@ternational Monetary Fund), the Organization of
United States has undertaken a variety of other interAanerican States, the United Nations, and the World Trade
tional initiatives to combat bribery and corruption an@rganization. A review of initiatives and policies of sev-
to promote good governance and business integrity. émal organizations that are playing a particularly impor-
der the leadership of Vice President Al Gore, the Uniteght international role in fighting corruption is provided
States has sought to help develop model approachesrfa€hapter 7. In addition to outreach activities, where
upholding integrity among justice and security officialgppropriate, the United States encourages all international
particularly police, prosecutors, judges, and military pesrganizations to maintain high standards of ethics, trans-
sonnel. In February 1999, Vice President Gore chairedarency, and good business practices in their internal
global forum in Washington at which representatives operations and the projects they administer.
ninety countries exchanged experiences on fighting cor- Combating international bribery and corruption will
ruption and discussed ways to promote good governaneguire a long-term effort on many fronts to succeed.
In light of the success of the first global forum, the Vicehe Clinton Administration is committed to pursuing this
President offered to have the United States cosponseffart vigorously in close contact with Congress, the
second conference with the Netherlands in The Haduesiness community, and interested nongovernmental
on May 28-31, 2001. organizations.

The United States is also actively supporting more
focused initiatives to address unique problems in spe-
cific regions.

* In Central and Southeast Europe, the United States

has helped to launch several important anticorrup-

tion programs in the Organization for Security and

Cooperation in Europe, the Southeast Europe Coop-

eration Initiative (SECI), and the Stability Pact fo-

rum. The United States played a key role in estab-
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